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>
Court of Appeal, Fourth District, Division 1, Cali-
fornia.
In rethe MARRIAGE OF Elenaand Aaron FELD-
MAN.
Elena Feldman, Respondent,
%

Aaron Feldman, Appellant.

No. D047896.
July 20, 2007.

Background: In marital dissolution proceedings,
the Superior Court, San Diego County, No.
D479546,Randa Trapp, J., ordered husband to pay
sanctions of $250,000 and attorney fees of
$140,000 for nondisclosure of financial informa-
tion. Husband appeal ed.

Holdings: The Court of Appeal, Irion, J., held that:
(1) imposition of sanctions did not require showing
of harm to wife;

(2) wife was not required to seek procedural remed-
ies before imposition of sanctions;

(3) husband was required to disclose Israel govern-
ment bond he purchased with bank |oan proceeds;
(4) husband's failure to disclose new business en-
titltes demonstrated pattern of nondisclosure war-
ranting sanctions;

(5) sanction could be imposed before end of litiga-
tion;

(6) husband waived claim that attorney fees were
not reasonable and necessary; and

(7) trial court was not required to issue statement of
decision.

Affirmed.
West Headnotes
[1] Costs 102 €2

102 Costs
1021 Nature, Grounds, and Extent of Right in

General
102k1 Nature and Grounds of Right
102k2 k. In general. Most Cited Cases

Family law statute allowing award of attorney
fees as sanction advances the policy of the law to
promote settlement and to encourage cooperation
which will reduce the cost of litigation. West's
Ann.Cal.Fam. Code § 271.

[2] Costs 102 €2

102 Costs

1021 Nature, Grounds, and Extent of Right in
General

102k1 Nature and Grounds of Right
102k2 k. In general. Most Cited Cases

A sanction order under family law statute al-
lowing award of attorney fees as sanction for frus-
trating state's policy of promoting settlement is re-
viewed under abuse of discretion standard; trial
court's order will be overturned only if, considering
all the evidence viewed most favorably in support
of its order, no judge could reasonably make the or-
der. West's Ann.Cal.Fam.Code § 271.

[3] Costs 102 €£€~2

102 Costs

1021 Nature, Grounds, and Extent of Right in
General

102k1 Nature and Grounds of Right
102k2 k. In general. Most Cited Cases

In reviewing award under family law statute al-
lowing award of attorney fees as sanction for frus-
trating state's policy of promoting settlement, ap-
pellate court must indulge all reasonable inferences
to uphold the court's order. West's
Ann.Cal.Fam.Code § 271.

[4] Divor ce 134 €~>184(3)

134 Divorce
1341V Proceedings
1341V (0) Appeal
134k184 Review
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134k184(3) k. Amendments, additional
proofs, and trial of cause anew. Most Cited Cases

Divor ce 134 €=-184(5)

134 Divorce
1341V Proceedings
1341V (O) Appea
134k184 Review
134k184(5) k. Discretion of court.

Most Cited Cases

Appellate court reviews for abuse of discretion
an order of sanctions for spouse's failure to comply
with fiduciary duty of disclosure in dissolution pro-
ceedings, rather than using de novo review standard
applicable for punitive damages award. West's
Ann.Cal.Fam.Code § 2107(c).

[5] Divor ce 134 €=2184(3)

134 Divorce
1341V Proceedings
1341V (O) Apped
134k184 Review
134k184(3) k. Amendments, additional

proofs, and trial of cause anew. Most Cited Cases

To the extent that it was called upon to inter-
pret statutes relied on by the trial court to impose
sanctions on husband for nondisclosure of financial
information in dissolution proceeding, the Court of
Appeal would apply a de novo standard of review.
West's Ann.Cal.Fam.Code 8§ 271, 2107(c).

[6] Divor ce 134 €>184(10)

134 Divorce
1341V Proceedings
1341V (0) Appeal
134k184 Review

134k184(6) Questions of Fact, Ver-
dicts, and Findings

134k184(10) k. Findings of court or
chancellor. Most Cited Cases

On appeal from sanctions award against hus-

band for nondisclosure of financial information in
dissolution proceeding, the Court of Appea would

review any findings of fact that formed the basis for
the award of sanctions under a substantial evidence
standard of review. West's Ann.Cal.Fam.Code 88§
271, 2107(c).

[7] Costs 102 €2

102 Costs
1021 Nature, Grounds, and Extent of Right in
General
102k1 Nature and Grounds of Right
102k2 k. In general. Most Cited Cases

Divorce 134 €85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Imposition of sanctions against husband for
nondisclosure of financial information in dissolu-
tion proceeding, under statutes allowing sanctions
for frustrating policy promoting settlement and for
failure to comply with fiduciary duty of disclosure
in dissolution proceedings, did not require showing
of harm to wife. West's Ann.Cal.Fam.Code 88 271,
2107(c).

[8] Divor ce 134 €85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Imposition of sanctions against husband for
nondisclosure of financial information in dissolu-
tion proceeding, under statute allowing sanctions
for failure to comply with fiduciary duty of disclos-
ure, did not require wife to first seek procedural
remedies also available in statute. West's
Ann.Cal.Fam.Code § 2107(a-c).

[9] Divorce 134 €285

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
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134k85 k. Discovery. Most Cited Cases

Husband was required to disclose to wife in
dissolution proceeding Israeli government bond he
purchased with bank loan proceeds, such that
nondisclosure warranted sanctions, even though he
intended to pay loan from bond proceeds such that
debt and asset offset each other. West's
Ann.Cal.Fam.Code 8§ 271, 2102(a)(1), 2107(c).
See 11 Witkin, Summary of Cal. Law (10th ed.
2005) Husband and Wife, § 10; 11 Witkin, Sum-
mary of Cal. Law (10th ed. 2005) Community Prop-
erty, § 238; Hogoboom & King, Cal. Practice
Guide: Family Law (The Rutter Group 2007) 11
11:100 et seq., (CAFAMILY Ch. 11-B) 14:74 (CA-
FAMILY Ch. 14-A); Cal. Jur. 3d, Family Law, §
675; Cal. Civil Practice (Thomson/West 2003)
Family Law Litigation, 88 10:14 et seq., 13:5.
[10] Divorce 134 €~-85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Husband had fiduciary obligation to disclose to
wife in dissolution proceeding personal residence
he leased after newly created business entity he
wholly owned purchased it; transaction was materi-
al fact, since wife claimed business entity was com-
munity asset, and since wife could claim reimburse-
ment for any postseparation benefit that husband
obtained from use of community property. West's
Ann.Cal.Fam.Code § 1100(e).

[11] Divorce 134 €285

134 Divorce

1341V Proceedings

1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

That wife had been secretly copying financial
documents during marriage, and as a result had
copies of certain statements of husband's “401(k)”
account, did not exonerate husband's failure to dis-
close information about the 401(k) account in
schedule of assets in dissolution proceeding or to
produce documents concerning the account in re-

sponse to wife's request for production; as it was
potentially community property, husband had oblig-
ation to disclose account. West's
Ann.Cal.Fam.Code 88 271, 1100, 2102, 2104.

[12] Divorce 134 €85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Divorce 134 €763

134 Divorce
134V Spousal Support, Allowances, and Dispos-
ition of Property
134V (D) Allocation of Property and Liabilit-
ies; Equitable Distribution
134V (D)4 Valuation of Property or In-
terest in General
134k762 Evidence in General
134k763 k. In general. Most Cited
Cases
(Formerly 134k253(3))

In dissolution proceedings, the spouse who is
in a superior position to obtain records or informa-
tion from which an asset can be valued and can
reasonably do so must acquire and disclose such in-
formation to the other spouse and should not expect
the spouse who is not in a superior position to
search for the information. West's
Ann.Cal.Fam.Code 8§ 1100, 2102, 2104.

[13] Divorce 134 €285

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Husband's nondisclosure of existence of his
new closely-held company, a loan made to that
company by another entity he owned, and other
newly created business entities appearing on cor-
porate organizational charts he produced in dissolu-
tion proceeding, despite wife's specific request for
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information about new business entities, demon-
strated pattern of nondisclosure subjecting husband
to sanctions. West's Ann.Cal.Fam.Code 8§ 271,
1100(e), 2102(a)(1), 2107(c).

[14] Divorce 134 €85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Statute requiring spouses to disclose financial
assets in dissolutions did not contain, as argued by
husband attempting to avoid disclosure of existence
of newly created business entity, an exception that
exempted a spouse from having to disclose transac-
tions “in the ordinary course of business.” West's
Ann.Cal.Fam.Code § 2102.

[15] Divorce 134 €~85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Spouse's fiduciary duty to disclose all assets in
dissolution proceeding extends to assets for which
that spouse has sole management and control.
West's Ann.Cal.Fam.Code § 2102.

[16] Costs 102 €2

102 Costs

1021 Nature, Grounds, and Extent of Right in
General

102k1 Nature and Grounds of Right
102k2 k. In general. Most Cited Cases

Attorney fee award under family law statute al-
lowing award of attorney fees as sanction for frus-
trating state's policy of promoting settlement,
against husband who failed to disclose financial in-
formation in dissolution proceeding, could be awar-
ded Dbefore end of litigation. West's
Ann.Cal.Fam.Code § 271(a).

[17] Divorce 134 €179

134 Divorce
1341V Proceedings
1341V (0) Appeal
134k179 k. Presentation and reservation

in lower court of grounds of review. Most Cited
Cases

By failing to object at trial, hushand waived ar-
gument that $140,000 in attorney fees awarded to
wife, as sanction for husband's nondisclosure of fin-
ancial information in dissolution proceeding, were
not reasonable  and necessary. West's
Ann.Cal.Fam.Code 88 271, 2107(c).

[18] Appeal and Error 30 €=181

30 Appeal and Error
30V Presentation and Reservation in Lower
Court of Grounds of Review
30V(B) Objections and Motions, and Rulings
Thereon
30k181 k. Necessity of objectionsin gen-
eral. Most Cited Cases
An appellate court will not consider procedural
defects or erroneous rulings where an objection
could have been, but was not, raised in the court be-
low.

[19] Divorce 134 €~85

134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

Sanction of $250,000, imposed on husband for
nondisclosure of assets in dissolution proceeding,
did not place unreasonable financial burden on him;
he had in excess of $50 million in assets, over
$300,000 available to him in deposit accounts, over
$3.5 million invested in stock market, received over
$2 million from dividends and loan repayments in
recent year, and received on average over $150,000
per month from partnership distributions. West's
Ann.Cal.Fam.Code § 2107(c).

[20] Divorce 134 €285
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134 Divorce
1341V Proceedings
1341V (H) Incidental Proceedings
134k85 k. Discovery. Most Cited Cases

When ordering husband to pay sanctions of
$250,000 and attorney fees of $140,000 for nondis-
closure of financial information in dissolution pro-
ceeding, statute did not require court to issue state-
ment of decision, and court was not required, as ar-
gued by husband, to exercise its discretion to issue
one when requested. West's Ann.Cal.Fam.Code 88
271, 2107(c); West's Ann.Cal.C.C.P. § 632.

**31 Stephen Temko, San Diego, CA, for Respond-
ent.

Honey Kessler Amado, Beverly Hills, CA, for Ap-
pellant.

IRION, J.

*1474 In this marital dissolution proceeding,
Aaron Feldman appeals from the trial court's order
requiring him to pay sanctions and attorney fees
based on his nondisclosure of financial information
to **32 respondent Elena Feldman. As we will ex-
plain, we conclude that the appeal lacks merit, and
accordingly we affirm.

I
FACTUAL AND PROCEDURAL BACK-
GROUND
Aaron and Elena were married in 1969
and separated after 34 years of marriage. Elena
filed a petition for dissolution of marriage in Au-
gust 2003.

FN1. For purposes of clarity, we refer to
the parties by their first names and intend
no disrespect.

During the marriage Aaron created a large
number of privately held companies referred to as
Sunroad Enterprises (the Sunroad entities). The
Sunroad entities are devoted to, among other things,
investing in and developing real estate and owning
auto dealerships. According to Aaron, his assets are

worth in excess of $50 million. The characteriza-
tion of the Sunroad entities as either separate or
community property is an issue in the dissolution
proceeding.

As the litigation proceeded, Elena served inter-
rogatories and a request for production of docu-
ments on Aaron and conducted depositions of
Aaron and employees of the Sunroad entities.
Aaron provided responses to interrogatories and a
schedule of assets and debts (the Schedule) on
November 24, 2003. He subsequently provided up-
dates to the Schedule at the request of Elena's attor-
ney. Aaron also produced a significant humber of
documents in response to the request for produc-
tion.

On September 2, 2004, Elena filed an applica-
tion for an order (1) imposing monetary sanctions
against Aaron for a violation of his fiduciary duty
to make financial disclosures to her during the dis-
solution proceedings, and (2) requiring Aaron to
pay her attorney fees (the sanctions motion). The
sanctions motion was based on Family Code sec-
tions 1101, subdivision (g), 2107, subdivision
(c), and 271, subdivision (a), which collectively
give the trial court authority to order sanctions and
the payment of attorney fees for breach of a party's
fiduciary duty of disclosure and for conduct which
frustrates the policy of promoting settlement.

FN2. Unless otherwise indicated, all fur-
ther statutory references are to the Family
Code.

*1475 Elenas declaration in support of the
sanctions motion alleged that Aaron had failed to
disclose several different financial transactions, in-
cluding the purchase of a personal residence
through one of his companies, the purchase of a $1
million bond, the existence of a 401(k) account, and
the existence of several of the Sunroad entities.

The sanctions motion was taken off calendar
while the parties pursued mediation. When the me-
diation was unsuccessful, Elena renoticed the sanc-
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tions motion and submitted a supplemental declara-
tion, which described additional instances of
nondisclosure.

Following full briefing and a hearing, the trial
court ruled that Aaron breached his fiduciary duty
to disclose financial information to Elena, and it
ordered Aaron to pay sanctions in the amount of
$250,000 and attorney fees of $140,000. V2 As
part of **33 its ruling, the trial court found that
Aaron intentionally had sought to circumvent the
disclosure process and that his conduct had frus-
trated the policy of promoting settlement. Aaron
appeals from the trial court's order.

FN3. Elena requested that Aaron be sanc-
tioned in the amount of $250,000, and that
the trial court impose an additional condi-
tional sanction of $750,000, which would
be stayed on the condition that Aaron read
the statutory provisions concerning his
duty of disclosure and that he immediately,
fully and accurately comply with his duty
of disclosure. The trial court did not order
conditional sanctions.

I
DISCUSSION

Our analysis of Aaron's appeal requires us (1)
to review the duty of disclosure that applies to
spouses involved in dissolution proceedings and (2)
to apply those principles to the several instances of
nondisclosure alleged by Elena and cited by the tri-
al court in support of its sanctions order.

A. Applicable Satutory Provisions

We first examine the fiduciary obligations of
disclosure that govern the relationship between
spouses involved in a dissolution proceeding and
the sanctions available for the breach of such oblig-
ations,

The fiduciary obligations ofF mouses to each
other are set forth in section 721, and are made
specifically applicable during dissolution proceed-
ings by section 1100, subdivision (e). “Each spouse

shall act with respect to the other *1476 spouse in
the management and control of the community as-
sets and liabilities in accordance with the general
rules governing fiduciary relationships which con-
trol the actions of persons having relationships of
personal confidence as specified in Section 721, un-
til such time as the assets and liabilities have been
divided by the parties or by a court. This duty in-
cludes the obligation to make full disclosure to the
other spouse of al material facts and information
regarding the existence, characterization, and valu-
ation of all assets in which the community has or
may have an interest and debts for which the com-
munity is or may be liable, and to provide equal ac-
cess to al information, records, and books that per-
tain to the value and character of those assets and
debts, upon request.” (8 1100, subd. (€).)

FN4. Section 721, subdivision (b) provides
that generally “in transactions between
themselves, a husband and wife are subject
to the general rules governing fiduciary re-
lationships which control the actions of
persons occupying confidential relations
with each other. This confidential relation-
ship imposes a duty of the highest good
faith and fair dealing on each spouse, and
neither shall take any unfair advantage of
the other. This confidential relationship is
afiduciary relationship subject to the same
rights and duties of nonmarital business
partners....”

Consistent with these fiduciary obligations,
section 2100, subdivision (c) provides that “a full
and accurate disclosure of al assets and liabilities
in which one or both parties have or may have an
interest must be made in the early stages of a pro-
ceeding for dissolution of marriage or legal separa-
tion of the parties, regardless of the characterization
as community or separate, together with a disclos-
ure of all income and expenses of the parties.” This
disclosure duty is ongoing, as section 2100
provides that “ each party has a continuing duty to
immediately, fully, and accurately update and aug-
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ment that disclosure to the extent there have been
any material changes so that at the time the parties
enter into an agreement for the resolution of any of
these issues, or at the time of trial on these issues,
each party will have a full and complete knowledge
of the relevant underlying facts.” (8§ 2100, subd. (c),
italics added.)

FN5. Similarly, section 2102, subdivision
(a) states: “From the date of separation to
the date of the distribution of the com-
munity or guasi-community asset or liabil-
ity in question, each party is subject to the
standards provided in Section 721, as to all
activities that affect the assets and liabilit-
ies of the other party, including, but not
limited to....: [1] (1) The accurate and com-
plete disclosure of all assets and liabilities
in which the party has or may have an in-
terest or obligation and all current earn-
ings, accumulations, and expenses, includ-
ing an immediate, full, and accurate up-
date or augmentation to the extent there
have been any material changes.” (Italics
added.)

**34 To implement the disclosure obligation,
the Family Code requires the service of a prelimin-
ary and final declaration of disclosure “[i]n order to
provide full and accurate disclosure of all assets
and liabilities in which one or both parties may
have an interest....” (8§ 2103.) Specifically, “the pre-
liminary declaration of disclosure shall set forth
with sufficient particularity,” to the extent that “a
person of reasonable and ordinary intelligence can
* 1477 ascertain [them],” “[t]he identity of all assets
in which the declarant has or may have an interest
and all liabilities for which the declarant is or may
be liable, regardless of the characterization of the
asset or liability as community, quasi-community,
or separate.” (§ 2104, subd. (c)(1).) It also shall in-
clude “[t]he declarant's percentage of ownership in
each asset and percentage of obligation for each li-
ability where property is not solely owned by one
or both of the parties.” (8 2104, subd. (c)(2).)

Section 2107, subdivision (c) requires the trial
court to impose monetary sanctions and award reas-
onable attorney fees if a party fails to comply with
any portion of the chapter of the Family Code that
deals with a spouse's fiduciary duty of disclosure
during dissolution proceedings, i.e., sections 2100
to 2113. The statute provides, “If a party fails to
comply with any provision of this chapter, the court
shall, in addition to any other remedy provided by
law, impose money sanctions against the noncom-
plying party. Sanctions shall be in an amount suffi-
cient to deter repetition of the conduct or compar-
able conduct, and shall include reasonable attor-
ney's fees, costs incurred, or both, unless the court
finds that the noncomplying party acted with sub-
stantial justification or that other circumstances
make the imposition of the sanction unjust.” (8
2107, subd. (c).)

[1] Similarly, section 271, subdivision (@)
provides the trial court with authority to order the
opposing party to pay attorney fees and costs in the
nature of a sanction when “the conduct of each
party or attorney ... frustrates the policy of the law
to promote settlement of litigation.” Specifically
the statute provides: “Notwithstanding any other
provision of this code, the court may base an award
of attorney's fees and costs on the extent to which
the conduct of each party or attorney furthers or
frustrates the policy of the law to promote settle-
ment of litigation and, where possible, to reduce the
cost of litigation by encouraging cooperation
between the parties and attorneys. An award of at-
torney's fees and costs pursuant to this section isin
the nature of a sanction. In making an award pursu-
ant to this section, the court shall take into consid-
eration all evidence concerning the parties in-
comes, assets, and liabilities. The court shall not
impose a sanction pursuant to this section that im-
poses an unreasonable financial burden on the party
against whom the sanction is imposed. In order to
obtain an award under this section, the party re-
guesting an award of attorney's fees and costs is not
required to demonstrate any financial need for the
award.” (8 271, subd. (a).) Section 271 “advances

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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the policy of the law ‘to promote settlement and to
encourage * 1478 cooperation which will reduce the
cost of litigation.” ” (In re Marriage of Petropoul os
(2001) 91 Cal.App.4th 161, 177, 110 Cal.Rptr.2d
111 (Petropoulos).)

FN6. Setting forth additional remedies
available when a spouse breaches a fidu-
ciary duty of disclosure, section 1101, sub-
division (g) provides that “[rJemedies for
breach of the fiduciary duty by one spouse,
including those set out in Sections 721 and
1100, shall include, but not be limited to,
an award to the other spouse of 50 percent,
or an amount equal to 50 percent, of any
asset undisclosed or transferred in breach
of the fiduciary duty plus attorney's fees
and court costs.” (ltalics added.) In its
written order, the trial court cited this pro-
vision, along with others, as support for the
sanctions award, but cited only section
1101, subdivision (g) as the basis for the
attorney fee award. Because we determine
that the sanctions award (including the
payment of attorney fees) is well-
supported by the authority provided in sec-
tion 2107, subdivision (c) and section 271,
subdivision (a), we need not, and do not,
discuss whether the award of attorney fees
might also properly be premised on section
1101, subdivision (g). We may affirm the
order on any ground supported by the re-
cord. (See In re Marriage of Mathews
(2005) 133 Cal.App.4th 624, 632, 35
Cal.Rptr.3d 1.)

**35 B. Sandard of Review

[2][3][4] “A sanction order under ... section
271 isreviewed under the abuse of discretion stand-
ard. * “[T]he trial court's order will be overturned
only if, considering all the evidence viewed most
favorably in support of its order, no judge could
reasonably make the order.” * " ( In re Marriage of
Burgard (1999) 72 Ca.App.4th 74, 82, 84
Cal.Rptr.2d 739.) “In reviewing such an award, we

must indulge all reasonable inferences to uphold the
court's order.” ( In re Marriage of Abrams (2003)
105 Cal.App.4th 979, 991, 130 Cal.Rptr.2d 16.) Al-
though no case law discusses which standard of re-
view we should apply to an order awarding sanc-
tions under section 2107, subdivision (c), because
the sanction is similar to that imposed under section
271 as well as similar to a sanction for civil discov-
ery abuses (which are reviewed for abuse of discre-
tion), we will apply an abuse of discretion standard
to an order for sanctions under section 2107, subdi-
vision (c). (See American Home Assurance Co. V.
Société Commerciale Toutélectric (2002) 104
Cal.App.4th 406, 435, 128 Cal.Rptr.2d 430 [“The
court's discretion to impose discovery sanctions is
broad, subject to reversal only for_manifest abuse
exceeding the bounds of reason”].)

FN7. Aaron argues that the imposition of
sanctions should be reviewed under the
standards applicable to the award of punit-
ive damages, including the undertaking of
a de novo review, because punitive dam-
ages, like sanctions, are intended to deter
and punish. Aaron has cited no authority
for this novel argument, and we are aware
of no case law that would support it. We
accordingly reject Aaron's argument and
apply the well-settled abuse of discretion
standard of review. Indeed, Aaron con-
cedes in his reply brief that the abuse of
discretion standard of review is applicable.
To the extent Aaron is arguing that we
should borrow from the United Supreme
Court's case law to determine whether the
trial court selected an appropriate dollar
amount for the sanctions award, we reject
this argument. We rely instead on the text
of the relevant statutes to determine wheth-
er sanctions were warranted and whether
the trial court was within its discretion in
setting the amount of the sanction. Spe-
cifically, we apply the standard set forth in
section 2107, subdivision (c), which re-
guires sanctions when a party fails to com-
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ply with disclosure obligations, unless the
imposition of sanctions would be unjust,
and states that the “[s]anctions shall be in
an amount sufficient to deter repetition of
the conduct or comparable conduct....”

[5][6] *1479 To the extent that we are called
upon to interpret the statutes relied on by the trial
court to impose sanctions, we apply a de novo
standard of review. (See In re Marriage of Hokan-
son (1998) 68 Cal.App.4th 987, 992, 80 Cal.Rptr.2d
699.) We review any findings of fact that formed
the basis for the award of sanctions under a sub-
stantial evidence standard of review. ( In re Mar-
riage of Rossi (2001) 90 Cal.App.4th 34, 40, 108
Cal.Rptr.2d 270.) “ * “ *In reviewing the evidence
on ... appeal all conflicts must be **36 resolved in
favor of the [prevailing party], and all legitimate
and reasonable inferences indulged in [order] to up-
hold the [finding] if possible.” ” ' 7 (Ibid.)

C. Aaron's Argument Concerning Statutory Inter-
pretation Issues

Before discussing the particular instances of
nondisclosure at issue in this case, we pause to ad-
dress some of Aaron's arguments concerning the
applicable statutory standards.

1. No Injury to the Other Party Is Required for the
Trial Court to Impose Sanctions

[7] Aaron argues that sanctions may not be im-
posed on a spouse who breaches his fiduciary duty
of disclosure if the other party fails to establish any
harm resulting from the breach. We disagree.

According to Aaron, “[tlhematic to the ... stat-
utes is the presence of some injury to the complain-
ing party as a prerequisite to the remedy.”
However, we conclude that this argument finds no
support in the language of the relevant statutes that
authorize the imposition of sanctions here, i.e., sec-
tions 2107, subdivision (c) and 271, subdivision ().
Neither statute sets forth any requirement of separ-
ate injury to the complaining spouse as a precondi-
tion to the imposition of sanctions.

Section 2107, subdivision (c) indicates that
sanctions are to be imposed to effectuate compli-
ance with the laws that require spouses to make dis-
closure to each other. (See § 2107, subd. (c)
[referring to sanctions imposed to “ deter repetition”
of conduct that “fails to comply” with the disclos-
ure requirements].) The statute is not aimed at re-
dressing an actual injury. Section 271, * 1480 subdi-
vision (a) authorizes sanctions to advance the
policy of promoting settlement of litigation and en-
couraging cooperation of the litigants. This statute,
too, does not require any actual injury.

Indeed, as expressed in section 2100, subdivi-
sion (b), the Legislature has indicated that “[s]ound
public policy ... favors the reduction of the ad-
versarial nature of marital dissolution and the at-
tendant costs by fostering full disclosure and co-
operative discovery.” In light of this legislatively
expressed intention, the authority to impose sanc-
tions for nondisclosure is plainly aimed at effectu-
ating the goal of reducing the adversarial nature of
marital dissolution rather than at redressing any ac-
tual harminflicted on the complaining spouse.

In addition to relying on the purported
“thematic” approach of the applicable statutes,
Aaron attempts to rely on case law for his argument
that harm is a prerequisite to the imposition of
sanctions. However, the cases that Aaron cites are
not applicable here because they address a different
issue—whether a party must show prejudice when
seeking to vacate a judgment of dissolution on the
ground that the other party did not comply with dis-
closure obligations. (See In re Marriage of Jones
(1998) 60 Cal.App.4th 685, 695, 70 Cal.Rptr.2d
542 [denying relief to party who sought to have a
dissolution judgment vacated for failure of the op-
posing party to formally comply with certain dis-
closure requirements because “[s]he failed to show
how she was prejudiced’]; In re Marriage of Brew-
er & Federici (2001) 93 Cal.App.4th 1334, 1345,
113 Cal.Rptr.2d 849 (Brewer & Federici ) [in a
case where one party sought to vacate the judgment
because the other party did not comply with dis-
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closure obligations, the court cited the principle, es-
tablished by § 2121, subd. (b), that a party seeking
relief from a judgment of dissolution must show
that “ ‘the facts alleged as the grounds for relief
materially affected the original outcome’ "].) Elena
did not seek to **37 vacate a judgment of dissolu-
tion; she sought to impose sanctions aimed at deter-
ring future misconduct in the ongoing dissolution
proceedings. Thus neither the case law that Aaron
cites, nor the statutory authority relied on by those
cases, apply here.

Because there is no requirement that Elena
show harm as a prerequisite to an award of sanc-
tions, we need not and do not analyze whether
Elena was harmed by Aaron'sfailure to disclose.

2. The Imposition of Sanctions Does Not Require
Additional Procedural Prerequisites

[8] Aaron argues that sanctions may not be im-
posed under section 2107, subdivision (c) unless
the complaining party first makes a request for the
information that has not been disclosed and then
brings either (1) a motion to *1481 compel further
response or (2) a motion to preclude evidence on
the nondisclosed issue. His argument is based on a
misreading of section 2107, and we reject it.

The initial portion of section 2107 provides as
follows:

“(a) If one party fails to serve on the other party a
preliminary declaration of disclosure under Sec-
tion 2104 or a final declaration of disclosure un-
der Section 2105, or fails to provide the informa-
tion required in the respective declarations with
sufficient particularity, and if the other party has
served the respective declaration of disclosure on
the noncomplying party, the complying party
may, within a reasonable time, request prepara-
tion of the appropriate declaration of disclosure
or further particularity.

“(b) If the noncomplying party fails to comply
with a request under subdivision (@), the comply-
ing party may do either or both of the following:

“(1) File amotion to compel afurther response.

“(2) File a motion for an order preventing the
noncomplying party from presenting evidence on
issues that should have been covered in the de-
claration of disclosure.”

Independent of these remedies, section 2107,
subdivision (c) states that “[i]f a party fails to com-
ply with any provision of this chapter [i.e., sections
2100 to 2113], the court shall, in addition to any
other remedy provided by law, impose money sanc-
tions against the noncomplying party.” The terms
of the statute simply do not require that before
seeking sanctions for nondisclosure a party (1) seek
further disclosure and (2) bring a motion to either
compel further responses or preclude evidence.

FN8. According to Aaron, Elden v. Superi-
or Court (1997) 53 Cal.App.4th 1497,
1510, 62 Cal.Rptr.2d 322 “suggests that
the remedies [in section 2107] are avail-
able to the complying party in the order
presented in the statute.” The availability
of sanctions was not at issue in Elden, and
we do not perceive Elden as advancing any
such interpretation of section 2107.
Moreover, as we have explained, such an
interpretation would, in any event, find no
support in the statutory language.

Thus, sanctions were available here despite the
fact that Elena did not avail herself of the remedies
set forth in subdivisions (a) and (b) of section 2107.

D. Aaron's Nondisclosures

We next review the nondisclosures that Elena
alleged as the basis for the sanctions motion and
that the trial court relied on in ordering sanctions.

*1482 1. The Israeli Bond

On November 24, 2003, Aaron served the
Schedule. It is undisputed that the **38 Schedule
failed to list a $1 million bond that Aaron person-
ally had purchased from the Israeli government in
October 2003 (the Israeli bond).

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2104&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2104&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1997078750
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003409&DocName=CAFAMS2107&FindType=L

Page 11

153 Cal.App.4th 1470, 64 Cal .Rptr.3d 29, 07 Cal. Daily Op. Serv. 9409, 2007 Daily Journal D.A.R. 12,082

(Citeas: 153 Cal.App.4th 1470, 64 Cal.Rptr.3d 29)

Aaron signed the agreement to acquire the Is-
raeli bond on July 10, 2003, the bond was issued on
October 8, 2003, and Aaron was notified of that
fact by a letter dated October 27, 2003. Thus Aaron
clearly knew about the Israeli bond when he served
the Schedule, but he did not list it as one of his as-
sets.

Further, the bond was purchased with borrowed
funds. According to Aaron, he “borrowed
$1,000,000 from Bank Leumi, USA; purchased an
Israeli bond with the proceeds; and, in turn, as-
signed to Bank Leumi USA as collateral for the
loan.” Aaron also did not disclose the loan from
Bank Leumi on the Schedule as one of his debts.

Not only did Aaron fail to disclose the Israeli
bond and the Bank Leumi loan on the Schedule, he
also did not timely produce documents about the
transaction. Although Elena served Aaron with a
request for production asking for al bond certific-
ates and any documents evidencing loans, Aaron
produced no documents concerning the Israeli bond
or the corresponding loan from Bank Leumi either
in hisinitial October 2003 production or in his sup-
plemental production in January 2004. In addition,
during his January 28, 2004 deposition, in response
to adirect question on the subject, Aaron stated that
he had no personal loans from Bank Leumi.

Elena's attorney sent a letter to Aaron's attor-
ney on February 20, 2004, requesting that Aaron
update the Schedule. Aaron replied on February 27,
2004, with a notice of correction to the Schedule.
Among other things, the corrections identified the
Israeli bond, which Aaron claimed was acquired in
December 2003,':'\|9 and the $1 million loan pay-
able to Bank Leumi. On March 1, 2004, Aaron pro-
duced documents relating to the Israeli bond and
the Bank Leumi loan.

FN9. Contrary to Aaron's representation in
his notice of corrections to the Schedule,
subsequently produced documents show
that the Israeli bond was acquired in Octo-
ber 2003, not December 2003, which was

before Aaron served the Schedule on
November 24, 2003. The trial court might
reasonably infer that Aaron's claim that he
acquired the bond in December 2003 was a
deliberate misstatement calculated to hide
the fact that in November 2003 he could
have identified the Israeli bond on the
Schedule. This conduct would further sup-
port an award of sanctions.

*1483 In her sanctions motion Elena argued
that Aaron's failure to disclose the Israeli bond and
the Bank Leumi loan in the Schedule, his failure to
produce corresponding documents, and his failure
to disclose the Bank Leumi loan during his depos-
ition was a breach of his duty under section 2102,
subdivision (a)(1), which requires “[t]he accurate
and complete disclosure of all assets and liabilities
in which the party has or may have an interest or
obligation and all current earnings, accumulations,
and expenses, including an immediate, full, and ac-
curate update or augmentation to the extent there
have been any material changes.” The trial court
agreed, concluding that the nondisclosure of the Is-
raeli bond was part of a “clear pattern that [Aaron]
has no intentions of complying with the policy ...
that this information is to be shared from the very
beginning.” The trial court also found that Aaron's
conduct was intentional, that he was “trying to cir-
cumvent the process, hide the ball,” and it stated
that “[g]o fish, you figure it out, is not acceptable.”

[9] On appeal Aaron argues that “[a]s the bond
was purchased with Bank Leumi loan proceeds and
as the loan was to be **39 paid off with the bond
proceeds, the bond and loan were a self-contained,
symbiotic package with zero effect on Aaron's net
worth.” He argues that “[g]iven the off-setting rela-
tionship[, he] forgot to list either the bond or the
debt on his November 24, 2003 Schedule of Assets
and Debts.” Aaron also claims that he “misspoke”
when he stated at his deposition that he had no per-
sonal debt to Bank Leumi.

To the extent that Aaron is attempting, through
these statements, to excuse his nondisclosure, we
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conclude that Aaron's position lacks merit. The stat-
utory policy in favor of disclosure contains no ex-
ception for debts and assets that offset each other,
and Aaron has cited no authority to support such an
exception. Instead, Aaron was required to provide a
“complete disclosure of al assets and liabilities.” (§
2102, subd. (a)(1).) PN Further, the trial court
explained that in light of the other nondisclosures
detailed in the sanctions motion, it was rejecting
Aaron's explanation that the failure to disclose the
Israeli bond and the Bank Leumi loan was a mere
oversight. The trial court's inference is reasonable,
and in light of the standard of review we will not
disturb it.

FN10. Asisrequired of any litigant, Aaron
was also required to respond in good faith
to Elena’s request for production of docu-
ments by producing all relevant documents
and to refrain from giving false answers in
his deposition testimony, which he failed
to do with respect to the Israeli bond and
the Bank Leumi loan.

2. The Calumet Avenue Property

[10] The next nondisclosed item identified in
the sanctions motion was Aaron's acquisition in
early 2004, through a newly created business entity,
of a multi-million dollar home that became his per-
sonal residence.

*1484 The factual background to this issue be-
gins with aletter sent by Elena's attorney to Aaron's
attorney on March 1, 2004, specifically asking
“whether [Aaron] has acquired, or is in the process
of acquiring, any interest in any assets or incurred
any obligations....” This letter followed up on a
February 20, 2004 letter, which asked “if there have
been any financial changes with regard to [Aaron],
including the acquisition of any new interests in
properties, either personal or businessin nature....”

On April 1, 2004, Aaron's attorney sent a letter
stating that “[Aaron], along with his son Dan, re-
cently moved to a residence on Calumet Street [sic
] in the Birdrock area of La Jolla. [Aaron] isleasing

the residence for $15,000 a month. Otherwise, we
are not aware of any substantial changes that war-
rant an update of [Aaron's] Income and Expense
Declaration or further corrections to his Schedule
of Assets and Debts.”

However, the next day, April 2, 2004, in re-
sponse to questions asked during the deposition of
Frederick Tronboll, a senior vice president for Sun-
road Holding, Inc. (Sunroad Holding), Elena
learned that an entity created by Sunroad Hold-
ing—Calumet Real Estate Holdings, LLC—had
purchased a residence on Calumet Avenue in La
Jollain a cash transaction for $5,797,500.FNll

FN11. According to Aaron's briefing, al-
most three months later, on June 28, 2004,
Aaron produced documents about the
transaction.

The contract to purchase was signed on Febru-
ary 3, 2004, and the transaction closed on March
12, 2004. Calumet Real Estate Holdings, LLC is
100 percent owned by Sunroad Holding, which in
turn is 100 percent owned by Aaron. The funds for
the purchase were originally provided by Sunroad
Auto Holding, which is 100 percent owned by Sun-
road Holding, **40 and thus ultimately 100 percent
owned by Aaron. Aaron pays a monthly lease of
$15,000 to Caumet Rea Estate Holdings, LLC,
which transfers the funds to Sunroad Holding,
which in turn repays Aaron's company Sunroad
Auto Holding for the funds used to purchase the
property. In his September 2004 income and ex-
pense declaration, Aaron disclosed for the first time
that he personally pays the property taxes, insur-
ance and maintenance on the Calumet Avenue

property.

In short, Aaron caused one of the Sunroad en-
tities to buy the Calumet Avenue property, he made
the property into his personal residence, and he fun-
ded the purchase with funds that because they came
from one of the *1485 Sunroad entities, could pos-
sibly be characterized as community property.
However, Aaron told Elenain the April 1, 2004 let-
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ter only that he was leasing a residence for $15,000
per month.

Elena argued that Aaron's selective disclosure
of the nature of the transaction involving the Calu-
met Avenue property was inconsistent with Aaron's
fiduciary obligation toward her. The trial court
agreed, citing the transaction involving the Calumet
Avenue property as one example of Aaron's pattern
of nondisclosure.

Aaron argues that he complied with his fidu-
ciary obligation because he “disclosed the acquisi-
tion of the Calumet Avenue property within one
month of the close of escrow.” We disagree. Signi-
ficantly, Aaron did not disclose the transaction; in-
stead Elena stumbled upon the fact of the transac-
tion while deposing Tronboll. Indeed, Elena may
never have found out about the transaction had her
attorney not asked the appropriate question of Tron-
boll. Based on the content of the April 1, 2004 |et-
ter, the trial court could reasonably conclude that
contrary to his fiduciary duty of disclosure, Aaron
was attempting to hide or delay Elena's discovery
of the fact that he had used possible community
property assets to buy a house in which he was
residing. Indeed, the trial court could reasonably as-
sume that absent Elena’s discovery of the true facts,
Aaron intended to maintain that he was merely
leasing his residence from an unrelated third party.
Aaron's conduct was inconsistent with his duty un-
der section 1100, subdivision (e), which gave him
an obligation “to make full disclosure to the other
spouse of all material facts and information regard-
ing the existence, characterization, and valuation of
all assets in which the community has or may have
an interest.”

In at least two separate respects, the transaction
involving the Calumet Avenue property was a
“material fact,” giving Aaron a duty to disclose it
under section 1100, subdivision (€).

First, Elena is claiming that the Sunroad entit-
ies are community assets. In order for Elenato trace
those community assets, she needs to obtain in-

formation about whether, postseparation, Aaron
used any of those alleged community assets to cap-
italize new companies. Thus, the fact that Aaron
took approximately $6 million from one of the oth-
er Sunroad entities and used it to capitalize Calumet
Real Estate Holdings, LLC (and to purchase a per-
sonal * 1486 residence in the name of that company)
is a material fact concerning the community assets.
Aaron accordingly had a duty of candor regarding
that transaction.

Second, in the division of community property,
Elena may attempt to claim reimbursement for any
postseparation benefit that Aaron obtained from the
use of community property. (See In re Marriage of
Watts (1985) 171 Cal.App.3d 366, 374, 217
Cal.Rptr. 301.) The knowledge that Aaron is living
in a house that was bought with alleged community
assets would be material information to Elena be-
cause it would allow her to evaluate whether, **41
postseparation, Aaron has used community property
for his personal benefit under circumstances that
would give rise to an obligation to reimburse the
community.

FN12. Aaron argues that he did not have to
disclose the transaction involving the Calu-
met Avenue property because the purchase
of real estate is the type of transaction that
the Sunroad entities carry out in the ordin-
ary course of business, and that, in fact,
during the marriage, he had purchased the
family's personal residences through the
Sunroad entities. We reject Aaron's argu-
ment. As we have explained, the transac-
tion involving the Calumet Avenue prop-
erty is material to this litigation because
(1) Elena must know about it to be able to
trace aleged community assets and (2)
Elena must know about it to determine if
the community is entitled to reimburse-
ment. On these two grounds, the transac-
tion involving the Calumet Avenue prop-
erty is distinguishable from atransaction in
the ordinary course of business of the Sun-
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road entities, and Aaron breached his duty
to disclose by attempting to hide its exist-
encein the April 1, 2004 |etter.

In light of the facts in the record, we conclude
that the trial court did not abuse its discretion in
concluding that Aaron's lack of candor about the
transaction involving the Calumet Avenue property
was part of a pattern of nondisclosure that warran-
ted the imposition of sanctions.

FN13. Relying on the fact that section
2102, subdivision (a)(1) and section 2104,
subdivision (c)(1) call upon a spouse to
disclose only “assets in which [the spouse]
has or may have an interest,” Aaron argues
at length that he was not obligated to dis-
close the transaction involving the Calumet
Avenue property because that property was
an asset of the Sunroad entities, and was
thus not one of his personal assets. Further,
he argues that the trial court and Elena
have confused Aaron as an individual with
Aaron as a shareholder of the Sunroad en-
tities. We acknowledge the distinction
between a shareholder and a corporation,
and we recognize that a listing of the cor-
poration's assets need not be provided
when section 2102, subdivision (a)(1) and
section 2104, subdivision (c) call for a
party to disclose “assets in which [the
party] has or may have an interest.”
However, different statutory provisions ob-
ligate a spouse to disclose information
concerning all community assets, not just
assets directly held by the spouse as an in-
dividual. Specifically, under section 1100,
subdivision (e), Aaron had an obligation
“to make full disclosure to the other spouse
of al material facts and information re-
garding the existence, characterization, and
valuation of all assets in which the com-
munity has or may have an interest.” The
transaction involving the Calumet Avenue
property is clearly relevant to understand

“the existence, characterization, and valu-
ation of all assets in which the community
has or may have an interest.” (Ibid.)

*1487 3. 401(k) Account

[11] In the Schedule, Aaron stated that he did
not have any retirement or pension assets. In re-
sponse to Elena’s request for production of docu-
ments relating to Aaron's pension plans and retire-
ment and investment programs, Aaron produced no
responsive documents, either in his initial produc-
tion or in his January 2004 supplemental produc-
tion. Similarly, in response to form interrogatories
propounded by Elena, Aaron stated in November
2003 that he had no interest in any retirement plan.

However, during a July 23, 2004 deposition,
when Aaron was asked why, according to his dis-
closures, he did not participate in the Sunroad entit-
ies' 401(k) plan, Aaron stated that he probably did
participate. At Elena's request, Aaron subsequently
produced information about his 401(k) account,
showing that he had an account in the amount of
$8,679.20.

In the sanctions motion, Elena argued that
Aaron's failure to disclose his 401(k) account was a
breach of his fiduciary duty to disclose his assets.
Aaron conceded that he had not disclosed the
401(k) account and that he did indeed receive state-
ments for the account, but he explained that he did
not review the statements and that no contribution
had been made to the **42 account for 12 years.
The trial court agreed with Elena that the failure to
disclose the 401(k) account was another instance of
Aaron's breach of his duty of disclosure, and it
cited the omission of the 401(k) account as part of
Aaron's pattern of misconduct.

On appeal Aaron argues that he did not breach
his fiduciary duty to Elena by not disclosing the
401(k) account, because Elena had been secretly
copying financial documents during their marriage
and as a result she had copies of certain account
statements from 1998 through 2000 for the 401(k)
account, which she produced to Aaron on April 29,
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2004.

[12] We do not view this fact asin any way ex-
onerating of Aaron's failure to disclose the informa-
tion about the 401(k) account on the Schedule or to
produce documents concerning the account in re-
sponse to Elenas request for production. The
401(k) account is clearly one of Aaron's assets and
may be community property. He was thus required
to disclose it in the Schedule and to disclose it upon
request from Elena. (See 8§ 2102, subd. (a)(1),
2104, subd. (c)(1), 1100, subd. (e), 721, subd.
(b)(2).) “[A] spouse who isin a superior position to
obtain records or information from which an asset
can be *1488 valued and can reasonably do so must
acquire and disclose such information to the other
spouse” and should not expect the spouse who is
not in a superior position to search for the informa-
tion. (Brewer & Federici, supra, 93 Cal.App.4th at
p. 1348, 113 Cal.Rptr.2d 849.) If Elena had not,
without Aaron's knowledge, obtained statements
from the 401(k) account, Elena may never have
found out about the account, and her attorney may
not have known to ask Aaron about this asset dur-
ing the deposition.

We note that in November 2003 when Aaron
omitted the 401(k) account from the Schedule, and
in January 2004 when he omitted the account state-
ments from his supplemental document production,
Aaron likely did not know that Elena had any ac-
count statements. In contrast, at the time of his de-
position in July 2004 when he admitted to the
401(k) account, Aaron did know that Elena had the
documents, as she had produced them in Apiril
2004. The trial court might reasonably have in-
ferred that Elena's demonstrated knowledge of the
401(k) account was what prompted Aaron to finally
admit to the existence of the asset and that Aaron's
conduct was not consistent with his fiduciary duty
of disclosure.

FN14. Aaron also appears to believe that in
light of his wealth, the $8,679.20 in the
401(k) account was immaterial and thus he
did not breach a duty to Elena by not dis-

closing it. We reject this argument. As the
trial court pointed out, the nondisclosure of
the 401(k) account was part of a pattern of
nondisclosure. Although the amount of the
account may not be significant standing
alone, the trial court was within its discre-
tion to conclude that taken together with
Aaron's other nondisclosures, Aaron's
nondisclosure of the 401(k) account
demonstrated a pattern of misconduct that
justified the imposition of sanctions.

In sum, Aaron had a fiduciary duty to disclose
the existence of the 401(k) account on the Schedule
in the first place without prodding from Elena and
to produce relevant documents upon Elenas re-
guest. The trial court reasonably concluded that
Aaron breached that duty by not disclosing the ex-
istence of the 401(k) account until July 2004 in re-
sponse to an inquiry during his deposition.

4. The Addition of New Companies

[13] As another basis for its conclusion that
Aaron had engaged in a pattern of nondisclosure,
the trial court cited “the addition of new compan-
ies.” Although the **43 trial court could have been
more clear about the transactions to which it was
referring, our review of the record reveals several
instances of documented nondisclosure of new Sun-
road entities that the trial court reasonably could
have relied upon to support its decision to order
sanctions.

*1489 a. Inmobiliaria Camino del Sol

Two of the Sunroad entities owned by Aaron
created the Mexican subsidiary Inmobiliaria Cam-
ino del Sol, S de R.L. de C.V. (Inmobiliaria) at
some point in 2003. Inmobiliaria was formed
to own land for an auto dealership in Mexico City.
Sunroad Auto Holding Corporation loaned $2.52
million to Inmobiliaria, evidenced by an October
23, 2003 promissory note signed by Aaron.

FN15. Aaron makes conflicting statements
about the date on which Inmobiliaria was
formed. Aaron's appellate briefing states
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that the company was formed in October
2003, but a letter in the record written by
Aaron's attorney states that the company
was incorporated on January 22, 2003.

In October 2003 and January 2004, Aaron re-
sponded to Elenas request for production which
sought, among other things, (1) articles of incorpor-
ation and similar documents for the Sunroad entit-
ies and (2) evidence of any loans to the Sunroad en-
tities. Aaron did not produce any documents con-
cerning Inmobiliaria.

In February 2004, Elends attorney asked “if
there have been any financial changes with regard
to [Aaron], including the acquisition of any new in-
terests in properties, either personal or business in
nature.” In June 2004, Elenas attorney asked if
there had been “any changes to [Aaron's] income or
assets, whether personally or through Sunroad
Holding Corporation or any other subsidiary cor-
poration” and whether “[Aaron] has created any
new corporations or subsidiary corporations.” Des-
pite these requests, Aaron did not disclose the exist-
ence of Inmobiliaria or the loan to it.

Further, until he produced a copy of the
promissory note in August 2004, Aaron did not pro-
duce documents concerning Inmobiliaria or eviden-
cing the $2.52 million loan to it. The existence of
Inmobiliaria was also not disclosed on the organiza-
tional chart of the Sunroad entities that Aaron pro-
duced in December 2003, even though it clearly ex-
isted at that time.” '\

FN16. Aaron points out that in response to
guestions during his May 2004 deposition,
he stated that he had formed an entity to
invest in Mexican real estate for an auto
dealership. In our view, this fact does not
establish that Aaron complied with his fi-
duciary duty of disclosure. The informa-
tion was offered only upon exact question-
ing by Elenas attorney, and even then,
Aaron was not able to provide many of the
relevant details, including the name of the

entity. Moreover, as we have explained,
the information about Inmobiliaria was
available months before the May 2004 de-
position.

Thus, the trial court could reasonably conclude
that by failing to disclose the information about In-
mobiliaria when specifically requested to do so by
Elena, Aaron breached his duty under section 1100,
subdivision (e) “to make full disclosure to the other
spouse of all material facts and information *1490
regarding the existence, characterization, and valu-
ation of all assets in which the community has or
may have an interest.” As we have explained, Elena
had an interest in ascertaining and valuing all of the
Sunroad entities, and in tracing any transfer of cap-
ital from the Sunroad entities to newly created en-
tities. Because Aaron failed to disclose the exist-
ence of Inmobiliaria and the $2.52 million loan
made to it by another Sunroad entity, Aaron did not
comply with his duty of disclosure.

**44 b. Entities Appearing on Later Organizational
Charts

In Elena’s July 2005 supplemental declaration
in support of the sanctions motion, she described
several new Sunroad entities that she had learned of
in January 2005, although they were formed several
months earlier.

On January 25, 2005, Aaron produced corpor-
ate organizational charts for the Sunroad entities
dated December 31, 2004. Despite the fact that
Aaron has admitted that new organizational charts
are created on a quarterly basis, this was Aaron's
first production of organizational charts since
December 2003, when he produced organizational
charts dated September 30, 2003.

Upon reviewing the new charts, Elena noticed
that nine new entities were listed. Several rounds of
correspondence between Elena's and Aaron's attor-
neys followed between January 28, 2005, and May
16, 2005, as Elena attempted to obtain detailed in-
formation about the new entities. Like Inmobiliaria,
several of the companies were associated with auto-
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mobile dealerships in Mexico. Another two of the
new entities owned real property in Chula Vista,
and still another owned land in San Diego. Six of
the companies were incorporated in June or July
2004, one was incorporated in August 2004, one
was incorporated in January 2005, and one was still
in the process of being incorporated as of February
2005.

Thus, several of these new entities had been in
existence for several months before Aaron dis-
closed their existence by producing updated organ-
izational chartsin January 2005.

Aswe have explained, Aaron was under a duty,
among other things, to give “an immediate, full,
and accurate update or augmentation to the extent
there have been any material changes’ as to his as-
sets and liabilities (8§ 2102, subd. (a)(1)). Under
section 1100, subdivision (€), Aaron had an obliga-
tion “to make full disclosure to the other spouse of
all material facts and information regarding the ex-
istence, characterization, and valuation of all assets
in which the community has or may have an in-
terest.” (See also § 721, subd. (b)(2) [requiring a
spouse to provide upon request “true and full in-
formation ... affecting any transaction which con-
cerns the community *1491 property”].) Further,
based on the inquiry of Elends attorneys in June
2004 as to whether “[Aaron] has created any new
corporations or subsidiary corporations,” Aaron
knew that Elena was interested in receiving updates
concerning the creation of any new Sunroad entit-
ies.

On these facts, the trial court was within its
discretion to conclude that Aaron's tardy disclosure
of the new entities was another instance of Aaron's
pattern of noncompliance with the statutory policy
of disclosure.

[14] Aaron argues that he was not required to
disclose the existence of Inmobiliaria, the $2.52
million loan, or the creation of the new entities, be-
cause they were “standard business transaction[s].”
Specifically, Aaron disputes that “every transac-

tion” of a business must be reported under section
2102, “even when the transactions are within the
‘ordinary course of business' of the reported asset.”

Aaron relies on section 2102 for his argument.
That section provides:

“(a) From the date of separation to the date of the
distribution of the community or quasi-
community asset or liability in question, each
party is subject to the standards provided in Sec-
tion 721, as to al activities that affect the assets
and liabilities of the other party, including, but
not limited to, the following activities:

**45 “(1) The accurate and complete disclosure
of all assets and liabilities in which the party has
or may have an interest or obligation and all cur-
rent earnings, accumulations, and expenses, in-
cluding an immediate, full, and accurate update
or augmentation to the extent there have been any
material changes.

“(2) The accurate and complete written disclosure
of any investment opportunity, business oppor-
tunity, or other income-producing opportunity
that presents itself after the date of separation,
but that results from any investment, significant
business activity outside the ordinary course of
business, or other income-producing opportunity
of either spouse from the date of marriage to the
date of separation, inclusive. The written disclos-
ure shall be made in sufficient time for the other
spouse to make an informed decision as to wheth-
er he or she desires to participate in the invest-
ment opportunity, business, or other potential in-
come-producing opportunity, and for the court to
resolve any dispute regarding the right of the oth-
er spouse to participate in the opportunity. In the
event of nondisclosure of an investment oppor-
tunity, the division of any gain resulting from
that opportunity is governed by the standard
provided in Section 2556.

*1492 “(3) The operation or management of a
business or an interest in a business in which the
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community may have an interest.

“(b) From the date that a valid, enforceable, and
binding resolution of the disposition of the asset
or liability in question is reached, until the asset
or liability has actually been distributed, each
party is subject to the standards provided in Sec-
tion 721 as to all activities that affect the assets
or liabilities of the other party. Once a particular
asset or liability has been distributed, the duties
and standards set forth in Section 721 shall end as
to that asset or liability.”

Despite Aaron's argument to the contrary, this
statute does not contain an exception that exempts a
spouse from having to disclose transactions “in the
ordinary course of business.” Aaron points out that
section 2102, subdivision (a)(2) refers to disclos-
ures that must be made only when “outside the or-
dinary course of business.” However, that provision
describes the circumstances in which one spouse
must disclose a postseparation business opportunity
to the other spouse prior to the transaction so that
the spouse may decide whether to participate in the
opportunity. Under the statute, a spouse is required
to give prior written disclosure with respect to a
“significant business activity outside the ordinary
course of business.” (Ibid., italics added.)

The issue here is not whether Aaron was re-
quired to disclose the various activities of Sunroad
Holdings before they occurred. Elena's motion for
sanctions is not based on Aaron's failure to disclose
business opportunities before the Sunroad entities
took advantage of them. Instead, the request for
sanctions was warranted because he failed, even
when Elena made it clear that she desired the in-
formation, “to make full disclosure to the other
spouse of all material facts and information regard-
ing the existence, characterization, and valuation of
all assets in which the community has or may have
an interest” (§ 1100, subd. (€)) TN17 As the
spouse involved in **46 running the Sunroad entit-
ies, Aaron was in a superior position to obtain in-
formation about those entities and was thus oblig-
ated to disclose material information regarding

them to Elena. FN13

FN17. Citing Gale v. Superior Court
(2004) 122 Cal.App.4th 1388, 1393, 19
Cal.Rptr.3d 554, Aaron argues that he was
not required to disclose the business deal-
ings of the Sunroad entities that he made in
“the ordinary course of business.” Gale is
not on point. It addresses whether an auto-
matic restraining order prevents a spouse
who runs a family-owned real estate in-
vestment business from selling one of the
properties in the “ ‘usual course of busi-
ness.” ” (lbid.) Here, the issue is not
whether Aaron was authorized to conduct
ordinary business on behalf of the Sunroad
entities, it was whether Aaron was required
to disclose such business transactions, im-
mediately, fully and accurately, to the ex-
tent they impacted his assets and liabilities.

FN18. It is significant that the Sunroad en-
tities are privately held corporations. Be-
cause of their privately held status, inform-
ation regarding them is not available to
Elena, but it is available to Aaron as a
shareholder and manager of the company,
giving him a duty to obtain that informa-
tion in carrying out his duty to provide dis-
closure about community assets. (See
Brewer & Federici, supra, 93 Cal.App.4th
at p. 1348, 113 Cal.Rptr.2d 849 [the
spouse in a superior position to obtain in-
formation has a duty to do so]; In re Mar-
riage of Heggie (2002) 99 Cal.App.4th 28,
34, 120 Cal.Rptr.2d 707 [because the value
of the stock of a public company was pub-
licly available information, spouse did not
breach duty by failing to disclose the
value].)

[15] *1493 We agree with Aaron that as a mat-
ter of common sense, a spouse who runs a business
is not under a duty to sua sponte update every insig-
nificant occurrence in the operation of a business.
We note as well that the statutes refer to the imme-
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diate disclosure of “material changes’ and
“material facts and information.” (88 2100, subd.
(c), 2102, subd. (&), 1100, subd. (€).) However, as
we will explain, the facts here clearly justify the tri-
al court's exercise of its discretion to conclude that
the existence of Inmobiliaria, the $2.52 million
loan, and the creation of the entities shown on the
December 31, 2005 organizational chart were items
that Aaron had a duty to promptly discl ose.':'\I

FN19. Aaron argues that because he per-
sonally did not own any of the Sunroad
Holding assets, including its numerous
subsidiary entities, he did not have a duty
to disclose their existence. Although ac-
knowledging that he was the 100 percent
owner of Sunroad Holding and the other
Sunroad entities, Aaron argues that be-
cause section 1100, subdivision (d) “allows
the spouse who is managing and con-
trolling the asset to act alone in all transac-
tion[s] except those which would result in
a liquidation of the business[,] Aaron's
conduct [in not disclosing some of Sun-
road's assets] was consistent with his fidu-
ciary duties.” We reject this argument. The
issue of which assets must be disclosed un-
der section 2102 is a distinct issue from
whether one spouse is permitted exclusive
management and control of the assets of a
business owned by the community. Section
2102, subdivision (a)(1) requires “[t]he ac-
curate and complete disclosure of all assets
and liabilities in which the party has or
may have an interest or obligation” and
imposes a duty to immediately, fully and
accurately update the disclosure upon a
material change. Aaron breached that duty
of disclosure when, despite Elena’s request
for the information, he failed to disclose
documents concerning Inmobiliaria and the
formation of new Sunroad entities.

Significantly, with respect to the creation of the
new entities, because Elena specifically asked about

the creation of any new corporations or subsidiary
corporations in June 2004, Aaron was on notice that
the creation of the entities reflected on the Decem-
ber 31, 2004 organizational charts was a significant
event that he should promptly disclose. Further, any
spouse seeking to ascertain the value of a com-
munity business and to trace community assets
would reasonably need to know of the existence of
al of the business entities existing at the time of
separation and the creation of any new postsepara-
tion entities. With respect to Inmobiliaria, Elena
served a request for production seeking documents
that encompassed evidence of the creation of new
Sunroad entities and any loans made by those entit-
ies. **47 These requests put Aaron on notice that
he had a duty to disclose the information.

FN20. Aaron argues that he has complied
with his disclosure aobligations because he
has produced extensive documentation,
and that the parties have hired a joint ap-
praiser regarding the value of Sunroad
businesses and a joint financial expert to
determine monies available for support.
These facts do not persuade us that the trial
court abused its discretion in imposing
sanctions. First, the trial court reasonably
concluded that the documentation Aaron
provided did not sufficiently fulfill his fi-
duciary duty of disclosure because the un-
disclosed items noted by the trial court
were not contained in that production,
namely, information about the Calumet
Avenue property, information about the Is-
raeli bond, information about the 401(k)
account, and information about Inmobili-
aria. Second, the parties retained the ap-
praiser and financial expert after most of
the conduct by Aaron that gave rise to the
sanctions, and after Elenafiled the applica-
tion for sanctions. Thus, Aaron's agree-
ment to the appraiser and financial expert
is not relevant to whether his conduct dur-
ing the relevant time frame warranted the
imposition of sanctions.
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*1494 5. Other Instances of Nondisclosure Not
Cited by the Trial Court
In support of the sanctions motion, Elena cited
several other alleged instances of nondisclosure.
On appea the parties have briefed whether
those alleged nondisclosures warranted the imposi-
tion of sanctions. However, because the trial court
did not cite those items as the basis on which it was
exercising its discretion to impose sanctions, we do
not analyze whether they support the trial court's
ruling. Instead, we have limited our analysis to
whether, under the applicable standard of review,
the instances of nondisclosure cited by the trial
court support its order requiring Aaron to pay sanc-
tions and attorney fees.

FN21. For example, Elena complained that
Aaron did not disclose the subsidiaries of
Sunroad Holding on the Schedule, that he
did not disclose several other business
transactions of the Sunroad entities, that he
did not disclose that he converted the Sun-
road entities from C corporations to S cor-
porations, and that he did not produce a
draft appraisal report concerning the value
of the Sunroad entities.

E. Attorney Fees
We next discuss Aaron's challenges to the trial
court's attorney fee award.

1. The Award of Fees Under Section 271 Prior to
the Conclusion of the Litigation

[16] As we have explained, attorney fees are
statutorily authorized in this case either under (1)
section 2107, subdivision (c) in connection with the
imposition of sanctions for violation of disclosure
obligations, or (2) section 271, subdivision (&),
based on the trial court's finding that Aaron's acts
of nondisclosure frustrated the statutory policy to
promote settlement.

Aaron contends that to the extent the award of
attorney fees was premised on section 271, subdivi-
sion (a), that award was improper because attorney
fees may not be ordered under section 271, subdivi-

sion (a) until the end of the lawsuit.

In support of his argument, Aaron cites In re
Marriage of Freeman (2005) 132 Cal.App.4th 1, 6,
33 Cal.Rptr.3d 237, and *1495In re Marriage of
Quay (1993) 18 Cad.App.4th 961, 970, 22
Cal.Rptr.2d 537. Quay concerned the predecessor
statute to section 271 (former Civ.Code, § 4370.6).
In the context of rejecting an argument that the at-
torney fee sanction was improper because “the only
attorney's fees before the court were incurred after
[the party's] wrongful conduct,” Quay stated that
“[t]he statute, we think, contemplates assessing a
sanction at the end of the lawsuit, when the extent
and severity of the party's bad conduct can be
judged.” (Quay, at p. 970, 22 Cal.Rptr.2d 537.) In
the course of deciding that a trial court could re-
quire the **48 payment of attorney fees incurred on
appeal under section 271, Freeman quoted this lan-
guage from Quay. ( Freeman, a p. 6, 33
Cal.Rptr.3d 237.)

Thus, neither Quay nor Freeman dealt with the
issue that we consider here, i.e., whether a trial
court must wait until the end of the lawsuit to as-
sess attorney fees as sanctions under section 271.
We accordingly do not rely on those authorities in
assessing Aaron's argument. Instead, in conducting
our analysis we rely on the language of the statute.

The text of section 271 contains no requirement
that the trial court impose the sanction at the end of
the lawsuit. Indeed, the only procedura require-
ment in the statute is that an award of attorney fees
and costs as a sanction may be imposed “only after
notice to the party against whom the sanction is
proposed to be imposed and opportunity for that
party to be heard.” (8§ 271, subd. (b).) Further, as
we have stated, section 271 is meant to “advance] ]
the policy of the law ‘to promote settlement and to
encourage cooperation which will reduce the cost
of litigation.” ” (Petropoulos, supra, 91
Cal.App.4th at p. 177, 110 Cal.Rptr.2d 111.) As a
matter of logic, to promote cooperation atrial court
must be able to apply sanctions during the course of
the litigation when the uncooperative conduct
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arises in order to encourage better behavior as the
litigation progresses.

We accordingly conclude that based on the
statutory language and the express purpose of sec-
tion 271, a trial court may impose sanctions under
section 271 before the end of the lawsuit.

2. Aaron Has Waived the Argument that Elena's At-
torney Fees Were Not Reasonable and Necessary

[17] Aaron argues that the trial court abused its
discretion in setting the amount of attorney fees at
$140,000, because those fees were not shown to be
“reasonable and necessary.” 22

FN22. Aaron bases his argument for a
“reasonable and necessary” standard by
citing the attorney fee provision set forth
in section 2032 and cases decided under
that provision, including In re Marriage of
Keech (1999) 75 Cal.App.4th, 860,
869-870, 89 Cal.Rptr.2d 525, and In re
Marriage of Braud (1996) 45 Cal.App.4th
797, 827, 53 Cal.Rptr.2d 179. We note that
the trial court did not rely on section 2032
in awarding attorney fees, and Elena did
not move for attorney fees based on that
section.

[18][19] * 1496 We reject Aaron's argument be-
cause he failed to raise atimely objection in the tri-
al court. Elena submitted a series of declarations in
support of her request for attorney fees as part of
the sanctions motion. Although Aaron had ample
opportunity to do so prior to or during the hearing
on the sanctions motion, Aaron did not object to the
amount of the fees that Elena was seeking. He did
not argue that Elena had failed to show that the fees
were reasonable or necessary, and he raised no oth-
er objection to the amount of the fees sought or to
the documentation that Elena submitted in support
of her fee request. “ ‘An appellate**49 court
will not consider procedural defects or erroneous
rulings where an objection could have been, but
was not, raised in the court below.” ” (Children's
Hospital & Medical Center v. Bonta (2002) 97

Cal.App.4th 740, 776, 118 Cal.Rptr.2d 629; see
also Robinson v. Grossman (1997) 57 Cal.App.4th
634, 648, 67 Cal.Rptr.2d 380 [party that failed to
object to the trial court that the opposing party's at-
torney fees were not sufficiently documented
waived the right to object on appeal to the amount
of the fee award].) We accordingly reject Aaron's
challerg\elz to the amount of the fees awarded to
Elena 24

FN23. At the trial court's request, after the
trial court orally delivered its ruling, Elena
submitted a proposed written order and
findings (proposed order). Aaron sub-
sequently objected to Elena's proposed or-
der on the ground that it described the
$140,000 fee award as “attorney fees for
this Motion.” (Italics added.) Aaron argued
that this wording was wrong because Elena
had not sufficiently established that
$140,000 in fees were incurred in litigating
the sanctions motion. We do not believe
that, through this objection, Aaron pre-
served for appeal the issue of whether
Elena established that her attorney fees
were reasonable and necessary. Aaron's
objection was to the wording of Elena's
proposed order, not to the substance of the
trial court's decision, and Aaron was not,
through the objection, seeking relief from
the trial court's ruling. Moreover, the ob-
jection would not have been a timely ob-
jection to the amount of the fees claimed
by Elena, as it was made after the fee ap-
plication was litigated.

FN24. We note that Aaron makes no argu-
ment that the attorney fee award should be
reversed because it imposed an unreason-
able financial burden on him. Aaron does,
however, take issue with the amount of the
$250,000 sanction, arguing that it was ex-
cessive because “there is nothing in the
evidence to establish that Aaron could
reasonably pay this amount.” We reject
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this argument based on evidence of
Aaron's financial condition contained in
the record, which shows, among other
things, that as of November 2004 he had in
excess of $50 million in assets, over
$300,000 available to him in deposit ac-
counts, over $3.5 million invested in the
stock market, received over $2 million
from dividends and loan repayments in
2004, and received on average over
$150,000 per month from partnership dis-
tributions. Based on these facts, the trial
court could reasonably conclude that
Aaron had the means to pay the sanctions
award, and an award of $250,000 was “in
an amount sufficient to deter repetition of
the conduct or comparable conduct.” (8
2107, subd. (c).)

F. The Trial Court Was Not Required to Issue a
Statement of Decision

[20] At the conclusion of the trial court's oral
ruling, Aaron made a request for a statement of de-
cision under Code of Civil Procedure section 632.
The trial * 1497 court stated at the conclusion of the
hearing that it did not think that Aaron was entitled
to a statement of decision. In a minute order issued
several days later, thetrial court clarified that it was
denying the request for a statement of decision be-
cause “[s]tatements of decision are not required for
orders made after hearing on motions or orders to
show cause.”

In subsequent correspondence with the trial
court, Aaron's attorney stated that “[Aaron] agrees
that a statement of decision is not required,” but he
nevertheless asked the court to “exercise its discre-
tion to issue a formal statement of decision.” The
trial court thereafter issued a six-page ruling, en-
titled “Findings and Order After Hearing,” but it
did not formally issue a statement of decision.

As Aaron properly concedes, the trial court was
not required to issue a statement of decision. (See
Mechanical Contractors Assn. v. Greater Bay Area
Assn. (1998) 66 Cal.App.4th 672, 678, 78

Cal.Rptr.2d 225 [“The general rule is that a trial
court need not issue a statement of decision after a
ruling on a motion”]; see also Maria P. v. Riles
(1987) 43 Cal.3d 1281, 1294, 240 Cal.Rptr. 872,
743 P.2d 932.) Aaron argues, however, that
even though a statement of decision was not re-
quired in this case, the trial court erred by refusing
to exercise its discretion to issue a statement of de-
cision. In support of his argument, Aaron points out
that the trial court has the discretion to issue a **50
statement of decision even in instances where it is
not required to do so. (See Khan v. Superior Court
(1988) 204 Cal.App.3d 1168, 1173, 251 Cal.Rptr.
815, fn. 4 [*[Code of Civil Procedure s]ection 632
and [the corresponding rule of court] are directed to
situations where a statement of decision is required;
they do not limit situations where a statement of de-
cision can be permitted”].)

FN25. No additional procedural rules re-
quiring the issuance of a statement of de-
cision appear in the Family Code in the
context of a dissolution proceeding, except
that section 2127 specifically requires a tri-
al court to provide a statement of decision
when it resolves controverted factual evid-
ence in ruling on arequest for relief from a
judgment.

We regject Aaron's argument. He has cited no
authority requiring the trial court to exercise its dis-
cretion to issue a statement of decision in any spe-
cific instance. Further, we find no basis in statute or
case law for arule requiring the trial court to exer-
cise its discretion to issue a statement of decision in
instances where Code of Civil Procedure section
632 does not require it. Accordingly, we conclude
that the trial court did not err in refusing to issue a
statement of decision when it was not required by
statute to do so.

*1498 DISPOSITION
The trial court's order is affirmed.

WE CONCUR: OROURKE, Acting PJ, and
AARON, J.
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